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LECTURE OUTLINE

« Classification of law

e Sources of law

* The legal system under the Basic Law
* Rule of law
« Separation of powers
* Independent Judiciary

« Legal Aid
« Legal Research
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CLASSIFICATION OF LAW

« Common law system and civil law system
 Inquisitorial system and adversarial system
« National and intfernational law

« Substantive and procedural law

« Public and private law

« Civil and criminal law
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COMMON LAW SYSTEM AND CIVIL
LAW SYSTEM

Common law Civil Law

Hong Kong law Chinese law

judge-made law, case law, precedent system  Statutory laws
created through court decisions derived from statutes
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INQUISITORIAL SYSTEM AND
ADVERSARIAL SYSTEM

Inquisitorial system Adversarial system

The judges intervene, ask questions and The judges are more passive throughout the
generally take an active role in the court trial proceedings.

The lawyers argue their cases before a judge,
and/or a jury



—— ‘

D INTERNATIONAL
LAW

National Law International Law

Enacted by the legislature of a jurisdiction An agreement between sovereign states and
members of international organizations to co-
operate on certain matters

NATIONAL AN

Enforceable and applicable to that jurisdiction Enforceable and applicable to more than one
jurisdiction

Hong Kong: the Basic Law, common law, rules Hong Kong: signatory to over 200 treaties and
of equity and statutes in the form of agreements with members of the international
ordinances community



—

SUBSTANTIVE AN

D PROCEDURAL
LAW

Substantive

creates out the content of legal rights and set out how one can pursue those legal rights
obligations and obligations

substantive justice is created when a result that procedural justice is attained with a due
is in accord with traditional notion of justice is process of law
aftained
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PUBLIC AND PRIVATE LAW

The body of law concerning public rights and  the body of law regulating the rights and

obligations dufties existing between private individuals
Consist of constitutional and administrative, Include equity, tort, contract, property, family,
criminal and taxation law commercial, succession, intellectual property

and corporate law
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CIVIL AND CRIMINAL LAW

civil criminal

Involve two legal persons (individual/ Involve an accused or defendant who
corporations) who may or may not be has committed a crime
represented by counsels

Crime is against society
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SOURCES OF LAW

* The Basic Law

» Legislation

« Case Law and Common Law
* Chinese Customary Law

« National Law of PRC
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D THE BASIC LAW

WITH SUPREME STATUS?

« Article 31 of the Chinese Constitution:

» ‘the state may establish special administrative region when necessary. The
systems to be instituted in special administrative regions shall be prescribed by
law enacted by the National People’s Congress (NPC) in light of the specific

« The Basic Law is the law passed by the NPC to prescribe the systems to be

instituted in the HKSAR.

» The Basic Law is the highest law and is the mini-constitution for Hong Kong
* |t provides the legal framework for the implementation of ‘one country, two

systems’.



THE BASIC LAW

e |t creates ‘high degree of autonomy’ for Hong Kong
« executive, legislative and independent judicial power, including that of final
adjudication
« Relationship with the Cenftral Authorities:

« The capitalist system and way of life remain unchanged for 50 years (Article 5 of
the BL)

« Hong Kong enjoys executive, legislative and independent judicial power,
including that of final adjudication (Article 2 of the BL)

« Hong Kong is authorized to conduct relevant external affairs on its own (Chapter
VIl of the BL)

» The Central People’s Government is responsible for the defence and foreign
affairs of the Hong Kong SAR (Articles 13 & 14 of the BL)
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ONE COUNIRY, TWQO SYSTEMS

 Article 18 of the Basic Law:
* “The laws of the HKSAR shall be the laws previously in force in Hong Kong and
the laws enacted by the legislafure of the HKSAR."

« “National laws shall not be applied in the HKSAR excepft for those listed in Annex
Il to this Law” [annex lll: such as foreign affairs, defence, Nationality law]

e Article 8 of the Basic Law

* “The laws previously in force in Hong Kong, that is, the common law, rules of
equity, ordinances, subordinate legislation and customary law shall be
maintained, except for those that contravene this Law or have been amended

by the legislature of the HKSAR.”



CONSTITUTIONAL LAW CONCEPTS

« General Principles

* Rule of law

« Separation of powers

» Independence of judiciary

 Legislative, judicial and executive

« judicial independence and separation of powers:

« separation of judicial, legislative and executive powers, with each being
vested with its own responsibility
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SEPARATION OF POWERS

 Rationale of the Doctrine

« Separation of Power and Rule of Law
 Critigues of the Doctrine by PRC

« Separation of Power in Hong Kong
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https://www.rthk.hk/tv/dtt31/programme/2019yearender_political/episode/612015
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RULE OF LAW

Dicey's formulation:

1. Government must always be subject 1o the law and never above it.

2. All persons must be freated equally before the law regardless of status.

3. Laws must be fairly and transparently made.

4. Everyone subject to the application of the law is entitled to due process — that
is the fair and proper application of the law.




ﬁ

INDEPENDENCE OF JUDICIARY

« The concept is set out in the Basic Law:

The Courts of Hong Kong exercise their power independently

Members of the judiciary are immune from legal action in the performance of
their judicial function

Judiciary regulates itself

Vests the power of final adjudication in the Court of Final Appeadl
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STAGED THEORY
OF RULE OF LAW

Rule of law 1 Existence of law FHEr]fk Laws cover major areas of
human activities
Rule of law 2 Binding by law &AMk Government officials and

citizens are bound by and
abide by the law

Rule of low 3 Limitation from low DLEFRAE Government powers are
subject to various forms of
legal limitation

Rule of law 4 Justice through law DLEZESR Legal rules protect various
kinds of rights
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NEWS ON RULE OF LAW
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RULE OF LAW IN DAILY LIFE
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ARTICLES ON RULE OF LAW

© HEAGHEY S EEAE JABE S

s HE—mUEEBESP—HEEEMIZVEE > THRA EHEREERAF ST 1EABEI )  FIREEETE

B RS A ?

. mﬁﬁF‘ﬁ%ﬂ BAMHTH LR AR » B ElAE1r - HIEBE LA - ilE ﬁZK/itPET%AK%F%/iEI’ﬁ%
710 ZER NI - B—ENHT TERRRZ R T AN > HEER TR EREE ARG R
M H e s e iy o~ (3 (9 R TR GRAE 2 0 - A IR A TR
H‘T BULEI e e S 2 o M EAING 2P - /i/mﬁxﬁﬁ%ﬁa ELEE@@JTQDRE KA S
LatZ —BIMEIBNCARE Al » & PERRs - 1220 x%ﬂE*fﬁEEﬁE&ﬁ%@ﬁDiﬁ@@i{;T A
TA%E% (@%W@ﬁr‘mﬂﬁﬁﬁl) R A o DUR RS BRI E S B A e b

HEEEWERIEIE AR - JMIEIER s RIS ERAEFAIANEE > mEdE

FIHRGGERA GF LY ”E\%J > PIAAREEAE MRS 25 < RRIRE ZiEa | 7AeE, - &2

~

KEEE °

2
l:[:l
R AKARR AR RS FRBHIRE SR
NEREAIVE RSl R s i mEALﬂ%mﬁK%éﬁ%@ ERESTAG L
AR B A S IR N E A R - 9t e A B IR S R A5 -

» ERVERNESAAIENHIE - REE ARG ZETE - (REHR - 1 HEA AV IS - se@dERCD AR

BHER ©


https://www.hkcnews.com/article/24046/%E6%B3%95%E6%B2%BB-%E6%B3%95%E6%B2%BB%E5%B7%B2%E6%AD%BB-%E5%8F%B8%E6%B3%95%E7%8D%A8%E7%AB%8B-24046/%E6%9C%89%E9%97%9C%E6%B3%95%E6%B2%BB%E7%9A%84%E8%AC%8A%E8%A8%80%E8%88%87%E7%9C%9F%E7%9B%B8

ARTICLES ON RULE OF LAW
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ARTICLES ON RULE OF LAW
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https://www.inmediahk.net/node/1066655

 The rule of law: Hong Kong vs China

NEWS ON RULE OF LAW

« World Justice Project’s annual report in February reported on the The Rule of
Law Index, which is an infernationally respected ranking of how countries

around the world apply laws.
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https://multimedia.scmp.com/infographics/news/world/article/3023351/rule-of-law/?src=social

ARTICLES ON RULE OF LAW

 Leqgality and equality are not enough - there is no rule of law in Hong Kong without
democracy

« If the law is “expressed in legislation,” but the legislative system is severely flawed—perhaps
resulting in laws that disproportionately enshrine narrow elitist interests to the detriment of
wider public interests—the rule of law might merely end up enforcing an unjust and
institutionally corrupt system.

« Although the government is right in saying that the ultimate ruling will be made by
independent courts in accordance with the rule of law, this argument is disingenuous. By
seeking the harshest possible charge for an escalation in political actions that emanate from
the government’s refusal to reform itself, the government is already (mis)using the law as a
tool to fulfil its own political ends, by the same token damaging the rule of law.

« Government officials have been punctuating their legal threats and legalistic arguments with
their platitudinous “in accordance with the law.” But perhaps what this phrase really means is
“In accordance with the will of the mighty few unfairly endowed with lawmaking powers.”

« The bottom line is, the Basic Law, together with the political system it provides the legal basis
for, is seriously flawed and only has limited legitimacy. And if the main source of law and the
!cowmcljking system are devoid of legitimacy, the rule of law loses its value as a legitimating

ormula.
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https://www.youtube.com/watch?v=x8OsrGer8Zo

NEWS ON RULE OF LAW
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https://hk.appledaily.com/local/20191213/BRFKVQ2ENHLFHXT5U3SE46JNUA/
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https://hk.news.appledaily.com/local/realtime/article/20191219/60395875
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https://www.youtube.com/watch?v=ExyA0J4GAaM

DISOBE

DIENCE AN

D

RULE OF LAW

What is the relationship between civil disobedience and rule of lawe

Is civil disobedience contradictory to rule of law?

Is it a legitimate consideration for the court in determining whether an offender is guilty and what the penalty

should be?

Does a citizen have a right to civil disobedience?

Can civil disobedience advance rule of law?e

“Civil disobedience and the rule of law”
By BENNY YIU- TING TAI



TWO QUESTIONS TO REFLECT ON
CIVIL DISOBEDIENCE AND

RULE OF LAW

1. Are goal of civil disobedience and rule of law the same, namely,
atfainment of social justicee

2. Is civil disobedience an effective way of securing the attainment of
common goal¢
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NEWS ON RULE OF LAW AND CIVIL
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https://hk.appledaily.com/member/twdaily/article/1_1684303__1

CRIMINAL PROCEDURE

Costs
Disposall
of
Exhibits

Defence

Case Speeches Acquittal

Not Guilty Cros
088-
hita CI’OV\(H examination Prosecution Submission
inati rosec . ,
(Adjourned Opening . 3 of No Case By
. . & Call and re- Closes Case )
or Listed for 1 . Defence
) Evidence examination
Trial)

, Costs/
Trial

(Magistrates - (Summons Acquittal DISD?SO|
Court, District - or Plea O :
Court or Court Appearance o di Exhibits
of Defendant indictment Taken

of First Read)
Instance)

Pl . Sentencing
Conviction Miﬁengirén Disposal of
9 Exhibits

Jury Retires to Consider
Verdict (Court of First
Instance Only)




CIVIL PROCE

Counsel's

opinion Dg?er\r/]ece Judgement

Settlement
(this can take
place at any
point up to final
judgement

Issue writ Serve

(of Statement Discovery

_ Execution
summary) of Claim

Acknowledg

ement of Summons ' Final
. . Interrogatories
service notice for e Judgement
of intfention to Directions / Admission Y
defend



e 7
STANDARD OF BURDEN OF PROOF

Criminal:
prosecution 2 beyond reasonable doubt

Civil:

Plaintiff 2 balance of probabilities



LEGAL AID

« The Legal Aid Department provides legal representation to eligible
applicants by a solicitor and, if necessary, a barrister in civil or criminal
proceedings.

« Legal aid is available, inter alia, to cases in the District Court, the Court of First
Instance, the Court of Appeal and the Court of Final Appeal. It is also
available for committal proceedings in the Magistrates' Courts.

* Any person, whether or not resident in Hong Kong, who is involved in the
above court proceedings may apply for legal aid. Legal aid will be granted
if the applicant is able to satisfy the statutory criteria as to the financial
eligibility and the merits for taking or defending the legal proceedings.



LEGAL RESEARCH

* Primary Sources « Secondary Sources
» Legislation « Books
* Bills « Legal encyclopedias

Digests
Journal/ law review
Government publication

» Reported cases
» Unreported cases
« International case law
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